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TIGHTENING QROPS – 
mAJOR STRUcTURAL 
cHANGES TO THE REGImE
Keat Chew

S
ince April 2006 and after more than five years of 
QROPS transfers from the UK and monitoring 
the outflows and transfer outcomes, the British 
government has decided to move to tighten the 
regime which has allowed the transfer of millions of 
pounds of retirement benefits out of the UK.

Announced in December last year, the still draft 
regulations contain some major changes to the way QROPS operates 
and will come into effect on April 6, 2012, start of the new UK tax 
year. Although released as a consultative paper, with submissions and 
discussions completed by January 31 2012, words out of the UK are 
the proposed changes are expected to pass.

The intention of QROPS has always been to allow transfers out of the 
UK tax free (where it does not exceed the lifetime allowance, currently 
up to £1.8m) so as to enable Britons permanently leaving the British 
Isles to simplify their affairs by taking their pension savings with them 
to their new country of residence. This is intended to enable them to 
continue to save to provide an income when they retire. The objective 
has always been that under QROPS when individuals transfer under 
the scheme they should broadly be in the same position as they would 
be if they had remained in the UK with their pension savings.

In the last few years, the UK authorities has found that QROPS 
have been marketed extensively as a way of accessing retirement 
benefits that are normally not accessible under the UK rules, once the 
UK tax rules under the existing QROPS regime no longer apply. This 
marketing practice is more widespread in certain jurisdictions than 
others particularly where the local regulatory pension framework is 

weak allowing potential access.
Without any doubt, it is certainly lucrative for promoters of such 

benefit given the potential size of the market for UK transfers. For 
the transferees, the promise of accessing benefits which would 
otherwise remain preserved in the British pension system is simply 
too hard to resist. They should however be aware of the potential risk 
for as the UK authorities clamp down such practices by promoters, 
individual’s QROPS benefits if inappropriately accessed for whatever 
reasons on their behalf by promoters could result in severe tax 
penalties to themselves.

This according to the UK government is contrary to the policy 
rationale for allowing transfers of UK tax relieved pension savings 
to be made free of UK tax to QROPS, hence the need for changes to 
strengthen the system and stop such practices.

Outline of the intended QROPS framework
Before we consider the changes, it is useful to appreciate the objec-
tives behind QROPS, what the UK government sets out to achieve 
and the expected outcome of the transfers.

The UK government expects that individuals will:

• Use the QROPS regime to transfer their pension savings to their 
new country of residence and they continue to save to provide an 
income when they retire

 • Be aware that the UK tax rules continue to apply to their QROPS 
transferred pension savings and that UK tax charges can arise for 
unauthorized payouts

 • Engage with HMRC (HM Revenue & Customs) where neces-
sary and pay any tax charges that arise
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The quote

Under the current 
legislation, a QROPS 
will not need to report 
a payment (or a 
deemed payment) 
if the member is not 
a tax resident in 
the UK when the 
payment is made and 
has neither been UK 
resident in that tax 
year (UK) nor in any 
of the previous five 
tax years, basically 
a five year reporting 
framework.

With QROPS, it is expected that the schemes will:
 • Ensure they meet the conditions to be a QROPS 

before notifying HMRC
 • Ensure they continue to meet the conditions when 

they are accepting transfers from UK registered 
pension schemes

• Provide the information required and engage with 
HMRC where necessary

It is clear from the December statement made by the 
UK government, that the objectives and expectations 
are not always being fully met as intended, and there 
has been an apparent leakage of funds contrary to the 
intended framework.

main proposed changes to the  
current QROPS regime
To start on a positive note, the new draft regulations do 
not appear to apply retrospectively to QROPS transfers 
effected before 6 April 2012, with existing rules 
grandfathered and continuing to be observed for these 
transfers. Therefore, the new rules will only impact 
QROPS and UK transfers made on or after April 6 2012, 
and some of the changes are discussed below.

conditions a pension scheme must 
meet to be a QROPS
There are four tests that a scheme must pass in order to 
be a QROPS. It must be:
1. A pension scheme
2. An overseas pension scheme as defined by the UK 

legislation
3. A recognised overseas pension scheme
4. A qualifying recognised overseas pension scheme

All the above requirements must be satisfied to be 
eligible. Under Test 1, the requirement is relatively 
simple in that a fund must be designed to provide benefits 
in respect of retirement, ill-health, death or similar 
circumstances otherwise it is unlikely to be a pension 
scheme and will never qualify as a QROPS. Upon 
satisfying the basic Test 1, the other three requirements 
will then need to be tested separately to ensure the fund 
meets all the rest of the conditions to be a QROPS.

Test 2 considers the regulatory requirements of the 
fund in the country where the fund is based. In addition, 
there is also a ‘tax recognition’ test requiring a number 
of tax conditions to be observed, including the need for 
a fund to be a complying fund in the case of Australian 
based funds. It also follows that pension schemes in juris-
dictions where non residents have a tax relief that is not 
available to residents of the country in which the scheme 
is established will not meet this test. As a result of these 
changes, some pension schemes that currently meet the 
QROPS conditions may now fail the test. For example, 
funds established and based in Guernsey may no longer 
be able to meet this requirement to be a QROPS.

Test 3 covers various other requirements, including the 
need to have the fund established in a listed jurisdiction 

(excluding New Zealand) or the scheme satisfying certain 
transfer requirements – notably the requirement that 
70% of the amount transferred must be designated for 
the provision of lifetime income stream and the income 
stream is not payable earlier than the normal minimum 
pension age as prescribed by the UK legislation, or if not, 
satisfy the requirements of KiwiSaver schemes. This 
may have a direct impact on New Zealand QROPS, 
some of which probably will not satisfy the proposed new 
rules or will have to restructure to meet the proposed 
requirement. Finally, Test 4 is ensuring the fund agree to 
provide certain undertakings and reporting to HMRC.

The above is an outline of the requirements and changes 
to the QROPS eligibility criteria. It is expected that most 
Australian superannuation funds should be able to meet 
the requirements. However, each overseas fund propos-
ing to be a QROPS should go through the requirements 
thoroughly to assess if they are eligible. More information 
on the eligibility criteria can be sourced from the HMRC 
website. These requirements should ensure that QROPS 
that come under these new guidelines will observe opera-
tional and payment standards that are more in line with 
the UK pension system.

Reporting to HmRc
Under the current legislation, a QROPS will not need to 
report a payment (or a deemed payment) if the member 
is not a tax resident in the UK when the payment is made 
and has neither been UK resident in that tax year (UK) 
nor in any of the previous five tax years, basically a five 
year reporting framework. The new rule now proposes 
that reporting be extended to 10 years from the time of 
transfer, a significant change to the reporting timeline.

Currently, payment details must be provided by the 
QROPS to HMRC by January 31 following the tax 
year (UK) in which the payment was made. New rules 
require the reporting to HMRC to be completed within 
60 days of the payment (or deemed payment) unless it 
is agreed with the HMRC for some other timeframe to 
apply. These rules will ensure that HMRC will be able 
to access information quicker and over a longer period 
of time than under the current system, and raise tax 
assessments for any unauthorised payments.

Acknowledgement by the member
The proposed new rule also requires a potential QROPS 
transferee to sign a statement to confirm that they are 
aware that a transfer other than a recognised transfer to 
a QROPS can result in a UK tax liability (unauthorised 
payments charge and may also give rise to unauthorised 
payment surcharge). This must be done before a transfer 
is made, and will ensure that transferees are well aware 
of the risk of non compliance with QROPS rules even 
though they may have left the UK and that harsh 
penalties can continue to apply for a number of years if 
in breach of the conditions.
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In conclusion
As it would appear that these changes will come into 
effect on April 6 2012 with no retrospective impact 
on transfers done before that time, it may be useful 
to consider making transfers from the UK before the 
application date to take advantage of the grandfathering 
rules under the old regime. It is also worthwhile noting 
as a separate change, again from 6 April 2012, the 
reduction of the UK ‘lifetime allowance’ which at 
the moment stands at £1.8m and which will soon be 
reduced to £1.5m. This may affect some clients in the 
high net worth space, as any amount in excess of the 
lifetime allowance is subject to tax on transfer.

Given the tightening of the QROPS requirements, 
resulting in the ‘taking away’ of some of the so called 
QROPS flexibilities offered by some funds in certain 
jurisdictions, these funds may now have to compete 
for UK transfers on a more even footing with other 
QROPS. This may represent a good opportunity 
for inflows to Australian QROPS if we are able to 

promote our strong superannuation system which 
aligns well with the British pension system, satisfying 
all QROPS requirements and able to meet all the 
reporting requirements, which help lessen the risk of 
non compliance and penalties for the transferees.

Finally, it should be noted that what has been discussed 
in this Tech Review cover only some of the changes pro-
posed. Given they are UK tax changes, and without the 
benefit of a full appreciation of the UK rules and any other 
associated British tax laws, the full impact on individuals 
may not have been fully considered. It is also important to 
appreciate that these regulations are still at a draft stage 
and yet to be finalised through the UK parliament.

QROPS and the proposed changes are certainly 
very complex, and specific UK tax impact advice 
must be sought in the UK from a QROPS specialist to 
ensure that impacts on a potential transfer have been 
completely considered and worked through, alongside 
consideration of the Australian tax impact before 
making the transfer. fs
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